RULE 102
DEPOSITIONS BEFORE ACTION OR PENDING APPEAL

(a) Before Action.

(1) Petition. A person who desires to-perpétuateméhéirrtesti—
monj or to obtain discovéryruhdéfmkule 109 or Rule lld regarding .
any métfér”tﬂéfrmay>bé‘ébgﬁi2ablé‘iﬁméﬁy court of this stéte may
file a petition in the circuit court in the county of such
person's residence or the reéidence of any expected adverse
party. . The petitioner, or petitioner's agent, shall verify that
the petitioner believes that the facts stated in the petition are
true. The petition shall be entitled in the name of the petitiomer
and shall show: (a) that the petitioner, or his personal representa-
tives, heirs, beneficiaries, s&&essors or assigns are likely to
be a party to an action or proceeding cognizable in a court of
this state and are presently unable to bring such an action .
or defend it,b-brrthat the pétitionéfhhas an intérest«in |
réal property or some eésement or fraﬁchise theéeiﬁ, about which
a controversy may arise, which would be the subject of such action
or froceeding; (b) thgfsubject matter of the expected action or
proceeding and petitiéner's interest therein and a copy, attached
to the petition, of any written instrument the validity or construc-
tion of which may be called into question, or which is connected
.with the subject matter of the expected action or proceeding;
(c) the facts which petitioner desires to establish by the pro-
posed testimony or other discovery and petitioner's reasons for

desiring to perpetuate; (d) the names or a description of the
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persons petitioner expects will be adverse parties and their
addresses so far‘as is known; and, (e).the names and addresses
of the parties to be examined or from whom discovery is sought
and the substance of the testimony or other discovery which
petitioner expects to elicit and obtain from each, and shall
ask for an order authorizing the petitioner to take the
deposition of the person to be examined named in the petition,
for the purpose of perpetuating their testimony or to seek dis-
covery under Rule 109 of Rule 110 ffom the persons named in the
petition. - o S -

(2)' Notice andlgervice. The petitioner shall thereafter

serve a notice upon each person named in the petition as an
expected adverse party,~together with a copy of the petition,
stating that the petitioner will apply to the court at a time
and place named therein, for the order described in the petition.
The notice shall be served either within or without the state
and within the time and in the manner provided for service of
summons in Rules (rules relating to personal or
substituted service), but if such service caﬁnot with due dili-
gence be made upon any expected adverse party ﬁamed in the
petition, the court may make such order as is just for service
by publication or otherwise, and shall appoint,'for persons not

served with summons in the manner provided in Rules

(personal or substituted service), an attorney who shall repre-

sent them and whose services shall be paid for by petitioner in

an amount fixed by the court, and, in case they are not otherwise

represented, shall ¢ross-examine the deponent. If any expected



expected adverse party is a minor or incompetent, the provisions
of Rule (guardian ad litem rule) apply.

(3) Order and Examination. If the court is satisifed that

the perpetuation of the testimony or other discovery may prevent

a failure or delay of justice, it shall make an order designating
or describing the persons whose depositions may be taken and
specifying the subject matter of the examination and whether the
depositions shall be taken upon oral examination or written ques-
tions; or shall make an order designating or describing the per-
sons from whom discovery may be sought under Rule 109 and specify-
ing the objects of such discovery; or shall make an order for a
physical or mental examination as provided in Rule 110. Discovery
may then be had in accordance with these rules. For the purpose
of applying these rules to discovery before action each reference
therein to the court in which the action is pending shall be deemed
to refer to the court in which the petition for such discovery was
filed.

(b) Pending Appeal. If an appeal has been taken from a judg-

ment of a court to which these rules apply or before the taking of
an appeal if the time therefor has not expired, the court in which
the judgment was rendered may allow the taking of the depositions of
witnesses to perpetuate their testimony or may allow discovery under
Rule 109 or Rule 110 for use in the event of further proceedings in
such court. In such case the party who desires to perpetuate the
testimony or obtain the discovery may make a motion in the court

therefor upon the same notice and service thereof as if the action



@

was pending in the circuit court. The motion shall show (1) the
names and addresses of the persons to be examined or from whom
other discovery is sought and tﬁe subséance 6f the testimony or
other discovery which he expects to elicit from each; (2) the
reasons for perpetuating their testimony or seeking_such other
discovery. If the court finds that the perpetuation of the testi-
mony or other discovery is proper to avoid a failure or delay of
justice, it may make an order as provided in paragraph (3) of
section (a) of this rule and thereupon discovery may be had and
used in the same manner and under the same»conditions as are pre-
scribed in these rules for discovery in actions pending in the
circuit court.

(c¢) Perpetuation by action. This rule does not limit the

power of a court to entertain an action to perpetuate testimony.

(d) Filing of depositions. Depositions taken under this

rule shall be filed with the court in which the petition is filed
or the motion is made.

(e) Costs. The party taking any deposition or engaging in
any discovery under this rule shall pay the costs thereof and

of all proceedings hereunder unless otherwise ordered by the

court.
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COMMENT :

This rule covers depositions to perpetuate testimony before
a case is filed.‘ The exisﬁing Oregon étatutes in this area are
ORS 45.410 to 45.470. These statutes were the original Oregon
deposition statutes providing both for depositions before a case
is filed and during the pendency of the case. Use of these
statutes after a case has been filed has been superseded by the
provisions of ORS 45.151 to 45.280 which adopted the federal
rules deposition procedure. This new rule would cover the situ-
ation before a case is filed and completely replace the original
statutes.

The rule in most respects would not change the existing
perpetuation deposition procedure. It is generally based on
Federal Rule 27 and the federal rule structure was used because
it is more specific as to procedure, covers depositions pending
appeal and also“makes provision for perpetuationrof evidence by
production and inspection and medical examination where this is
necessary.

Rule 27, however, is one of the federal rules
.Whiéh isAhe;vily‘modified by the states. - The rulé was aménded
in 1948 to include the possibility of production, inspection and
medical examinations prior to filing the case, but the amendment
was passed in an awkward form because most of the rule continues
to make reference to "testimony''. See 8 Wright and Miller,

Federal Practice and Procedure, § 2074. Vermont and Alabama have
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refined the language of the rule to avoid this and generally the
language used by those states was followed. -There is also a
Uniform Perpetuation of Testimony Act, promulgated by the National
Conference of Commissioners on State Laws in 1959. The Act is
generally modeled on Rule 27, but is specifically designed to

take care of the situation where a testator seeks to perpetuate

evidence of mental capacity and this language was incorporated.

In one case, existing language from the Oregon statutes was also

retained.r 7 -
(a) (1) It is clear from the language and the interpretation
of the rule that it can only be used to perpetuate testimony and
preserve evidence in a situation where a party cannot bring an
action or force the action to be brought. It is not then a true
discovery device and cannot be used to fish for information neces-
sary to file the case. Even with the possibility of production and
inspection and medical examinations, "discovery" can only be used
upon specific indication of the facts to be secured and a good
reason why they must be obtained prior to filing the case. The
production and inspection and medical examination possibilities

would be new to Oregon. An example close to home,illustrating the

need for such a procedure, is Martin v. Reynolds Metal Company,

297 F.2d 49 (1961), where a company was being threatened with a
suit for fluoride emission injuring cattle and land but the action
had not been filed. The company secured permission to go on the
prospective plaintiff's land to inspect cattle claimed injured
because the landowner frequently disposed of cattle and, without

the production and inspection order, the company would not have had

%4
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access to evidence necessary to defend itself.

The present Oregon statute refers to either the Supreme Court
or any circuit court granting the order. The procedure seems
inappropriate for the Supreme Court and the rule specifies the
proper circuit court. In accordance with the federal rule, veri-
fication is required for this form of petition.

The types of controversy where this rule can be used, in
subsection (a) of (a)(l), are based upon section (1) (a) of the Uni-
form Act and ORS 45.420(1). The requirement for attaching a writ-
ten copy of an instrument is also from the Uniform Act. The

Commissioners' Comment on this is as follows:

"This section follows section (a)(l) of Rule 27
of the Federal Rules of Civil Procedure except
for additional language in subsections (a) and
(b) of this act. Subsection (a) would permit
" the petitioner to anticipate an action after
_his death or after he had assigned his interest
“in the subject matter. It would, for instance,
permit a testator to perpetuate testlmony
relating to his mental capacity to execute a
will and to the circumstances surrounding its
execution. The same would be true with respect
to the execution of any other kind of written
instrument. But subsection (b) would require
the petitioner to attach a copy of the instru-
ment to the petition. In the case of a will it
is perfectly obvious that unless the contents
of the will were revealed the heirs and benefic-
iaries would have no way of knowing the nature of
their interest and would be completely in the
dark as to whether they should be proponents or
contestants. To give them notice so that they
might have the right to cross examine the wit-
nesses whose depositions are to be taken would
be an empty gesture indeed if they were not given
an opportunity to know in what manner their inter-
ests were affected by the will." :
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The federal rule says the petitioner must allege that he
cannot bring an action or ''cause it to be brought". This was
changed to "defend it" to more clearly cover prospective defend-
ants. The change is suggested by the Uniform Rule.

ORS 41.420 requires a statement that the testimony of a
witness is material to the prospective action. Thé rule is
slightly more flexible in requiring only a statement of the
reasons for desiring to perpetuate.

(2) Existing ORS 45.430 gives the judge the discretion to
use publication if the expected party is outside the state. This
is of doubtful wvalidity. This rule requires actual notice, but
allows publication where the expected party cannot be given actual
notice, provided that an attorney is appointed to look after the
interests of such person. The rule varies from the federal rule
by specifying that the petitioner shall pay for counsel for a
party served by publication. |

(3) When the order is granted, the procedure followed for
the deposition, production and inspection and medical examination
is that specified in the rules appropriate to those procedures.
This repléces the entirely separate specification of procedures
for a perpetuation of testimony in the existing Oregon statutes.
This provision of the rule varies slightly from Federal Rule
27(a) (3) in that it makes clear that an order for production,
inspection or medical examination to perpetuate may be given

without being coupled with an order for a deposition.
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(4) The federal rule has a subdivision (4) relating to use
of depositions at trial, as does ORS 45.450. This probably would
classify as a rule of evidence and is not included in the rule
and will have to be retained as a statute. We perhaps could
recommend to the Legislature that it be combined with ORS 45.250-
280, which are the general use of deposition statutes and are
more clearly drafted. |

(b) The possibility éf a deposition pending appeal should
be available. The rule as drafted is almost identical to Rule
27(b).

(c) This is based on Rule 27(c).

(d) This_ié not covered by the federal rule, but ORS 45.440
provides for filing of the deposition. The Oregon statute, how-
ever, requires filing in the county where the deposition is taken
along with a copy of most of the file from.the county where the
order was issued. This seems like a wasteful procedure, and the
suggested rule simply specifies filing in the court where the order
was granted as part of that proceeding. The laﬁguage was taken from
the Uniform Rule.

(e) This is not included in either the federal rule or the
Oregon statutes but is included in the Uniform Act and is a reason-

able provision.
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37

DEPOSITIONS BEFORE ACTION OR PEIDING APPEAL

A. Before action.

(1) Petition. A person who desires to Eerpetuate testinbny or to obtain
discovery to perpetuate evidence under Rule 3?69 or Rule ]:g%regarding any matter
that may be cégnizable‘in any court of this state may file a petition in the
circuit court in the county of. such person's residence or the residence of any -
expected adverse party. The petitioner, or petitioner's agent, shall verify that
petitioner believes that the facts stated in the petition are true. The petition
shall be entitled in the name of the petitioner and shall show: (&) that the
petitionef, or his personal representatives, heirs, beneficiaries, successors or
assigns are likely to be a party to an action or proceeding cognizable in a court
of this state and are presently unable to bring such an ac-:tion or defend it, .or
that the petitioner has an interest in real property or some easement or franchise
therein, about which’ a controversy may arise, whici would be the subject' of such
action or proceeding; (b) the sub jéct matter of the expected action or proceeding
and petitioner's interest therein and a copy, attached to the petition, of any
written instrument the validity or construction of which may be called into
question or which is comected witn the subject matter of the expected action
orvproceeding; (c) the facts wnich petitioner desires to establish by the
proposed testimony or other discovery and petitioner's .reaéons for desiring to
perpetuate; (d) the names or a description of the persons pétitioner expects will
be adversé parties and their addresses so far as is% léngwn, and, - (e) the names
and addresses of the parties to be examined or from whom discovery is sought
and the substance of the testimony or other discovery which petitioner expects to

elicit and obtain from each, and shall ask for an order authorizing the petitioner
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of Rule 2 y

to take the deposition of the person to be examined named in the petition, for

)
the purpose of perpetuating their testimony or to seek discovery under Rule k@*?
or Rule % from the persons named in the petition.

(2) HNotice and service. The petitioner shall thereafter serve a/notice

upon each person named in the petition as an éxpected adverse party, together
with a copy of the petition, stating that the petitioner will apply to the court
at a time and place named therein, for the order described in the petition. The
notice shall be served either within or without the state and-within the—time

epel in the mamer provided for‘eervice of mummons' in Ruleg _Zf@:a?ces::%g
to personal or substituted semsee), but if such service camnot with due diligence
be made upon any expected adverse party named in the petition, the court may make
such order as is just for service by publication or otherwise, and shall appoint,
for persons not served with summons in the mamlevr provided in Rule _Zf__ Apersemal
or-substitated serwe®) | an attorney who shall represent them and whose services .
shall be paid for by betitioner in an amount fixed by the court, and, in case they
are not otherwise represented, shall cross examine the deponent. Testimony and
evidence perpetuated under this Rule shall be admissible against expected adverse
parties not served with notice only in accordance with the applicable rules of |

evidence. If any expected adverse party is a minor or incompetent, the provisions |

apply.

(3) Order and examination. If the court is satisfied that the perpetuation
D
of the testimony or other discovery to perpetuate evidence '}na;y prevent a failure

or delay of justice, it shall make an order designating or describing the persons
whose depositions may be taken and specifying the subject matter of the examination
and vhether the depositions shall be taken upon oral examination or written

questions; or shall make an order designating or describing the persons from whom
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discovery may be sought; under Rule j@? and specifying the ob Jjects of such. discovery;
or shall make an order for a physical or mental exa:mnatlon as prov1ded in Rule -
}5% Discovery may then be had in accordance with these rules. For tne purpose

of applying these rules to discovery before action, each ref.erence therein to .tne
court in which the action is pending shall be deemed to refer to the court in vhich
the petition for such discovery was filed. |

B. Pending appeal. If an appeal has been taken from a judgment of a court

to which these rules apply or before the taking of an appeal if the time tilerefor
has not expired, the court in which the judgment was rendered may allow the taking
of the depositions of witnesses to perpetuate their testimony or may allow discovery
under Rule L%% or Rule % for use in the event of further proceedings in such
court. In such case the party who desires to perpetuate the testimony or obtain
the discovery may make a motion in the court thefefor upon the same notice and
service thereof as if the action was pending in the circuit court. The rrotion
shall show (1) the names and addresses of the persons to be examined or from whom‘
other discovery is sought and the substance of the testinony or other discovery
which he expects to elicit from each; (2) the reasons for perpetuating their
testimony or seeking such other discovery; If the court finds that the perpetuation
of the testimony or other discovery is p:oper to avoid a failure or delay of justice,
it may meke an order as provided in ple;a;eph (3) of section A. of th:Ls Rule and
thereupon discovery may be had and used in the same mamer and under the same
conditions as are prescribed in these rules for discovery in actions pending in

the circuit court.

C. Perpetuation by action. This Rule does not limit the power of a court

to entertain an action to perpetuate testimony.



D. Filing of depositions. Depositions taken wnder this Rule shall be

filed with the court in which the petition is filed or the motion is made.
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COMMENT :

This rule governs use of depositions, requests for production and
inspection and medical examinations REXAXNEXHKEX before a case is
filed and pending appeal. It replaces the orégigmgmal Oregon deposition
statute, ORS 45.410 to 45..470 which remained in ORS and applied to both
depositions before and after a case was fided. The federal deposition
procedure was adopted in Oregon and is generally used after a case was
filed but the original statute was used before filing. There was no ORS
section dealing with depositions pending appeal.

The language used in this rule is a combination of the version
of Federal rule 27 appearing in the Wermont Rules of €ivil Procedure,
The uniform Perpetuation of Testimony Act, and a small portion of the

\ e X¥ isting ORS sectio is not astwaldse a discovery provision;
J ‘JZz;"‘““"'E§”?f2SfEEéEEgE’EEE‘?Zﬁﬁ;;Z;iEt that facts which the petitioner desires
to perpetuate be specified and the reasons for perpetuatian_he._giyeg5 ;y%,
it zarpx¥HX¥ cannot be used to fish for information buﬁ{%o REKREKHA

perpetuate evidence XK

i Subsection A (1) come rom the Uniform perpetuation of testimony
Kct. It is generally upon Federal Rule 27 A but contains
additional language in paragraphs (a) and (b) that permits a
petitioner who had executed a written instrument, including a will,

to antidbate an action after assignment or death and to perpetuate
heEs—nwn 't to show the circumstances of execution and mental

capacity. The requirement of attaching a copy of an instrum i
paragraph (b) is necessary to allow parties given notice“g xéﬁaéggﬁie .
meaninfful opportunity for cross examination. The last clause of
Paragraph (@) relating to a petitioner with an interdt in real property,
comes from Ors 45.420(1). . AJ& ?

Under Susection A (2) the general scheme for service of summons o
is followed for service of notice and petition. The rule follows
the federa] rule in providing thag/if actual notice cannot be
given to pOspective parties,the petitioner may proceed with an
attorney appointed by the court to protect the intgéﬁé¥2§ts of
pefons not seryed. ince the Council does not promulgate rules
of evidence, Mwithout noticeXX#®¥E under this rule 0"“9[“"/5
Tantaims no guarantee that XX evidence so perpetuated will be
admissible in evidence,ia—a—éafef—eaee—eaﬁﬁthe next to the last
sentence of this subsection was added to make ;fgﬂr clear.
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RULE 37
DEPOSITIONS BEFORE ACTION (R PENDING APPEAL

“_»1;. Before action.
A%
A. (1) Petition. A person who desires to perpetuate testimony or
to cbtain discovery to perpetuate evidence under Rule 43 or Rule 44 re-

" garding any matter that may be cognizable in any court of this state may
 file a petition in the circuit Ttourt in the county of such person's
residence or the residence of any expected adverée party. The petitioner,
or petitioner's agent, shall verify that petitioner believes that the
facts stated in the petition are true. The petition shall be entitled

in the name of the petitioner and shall show: (a) that the petitioner,

or his personal representatives, heirs, bene.ficiaries, successors or
assigns are likely to be a party to an action or proceeding cognizable

in a court of this state and are presently unable to bring such an action
or defend it, or that the petitioner has an interest in real property or
some easement or franchise therein, about which a controversy may arise,
which would be the subject of such action or proceeding; (b) the subject
matter of the expected action or proceeding and petitioner's interest
therein and a copy, attached to the petition, of any written instrument
the validity or construction of which may be called into question or -
which is comnected with the subject matter of the expected action or
proceeding; (c) the facts which petitioner desires to establish by the
proposed testimony or other discovery and petitioner's reasons for desir- |
ing to perpetuate; (d) the names or u description of the persons peti-

tioner expects will be adverse parties and their addresses so far as is
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known; and, (e) the names and addresses of the parties to be examined or
from whom discovery is sought and the substance of the testimony or
other‘ discovery which petitioner expects to elicit and obtain from each,
and 55‘11 ask for an order authorizing the petitioner to take the deposi-

tion of the person to be examined named in the petition, for the purpose

. of perpetuating their testimony or to seek discovery under Rule 43 or

Rule 44 the persons named in the petition.

A.(2) Notice and service, The petitioner shall thereafter serve

a notice upon each person named in the petition as an expected adverse
party, together with a copy of the. petition, stating that the petitioner
will apply to the court at a time and place named therein, for the order
described in the petition. The notice shall be served either within or
without the state in the mammer provided for service of summons in Rule
7 F., but if such service cannot with due diligence be made upon any
expected adverse party named in the petition, the court may make such
order as is just for service by publication or otherwise, and shall
appoint, for persons not served with summons in the manner pmﬁded in
Rule 7 F., an attomey ﬁmo shall represent them and whose services

shall be paid for by petitioner in an amount fixed by the court, and, in

case they are not otherwise represented, shall cross examine the deponent.
£

| Testimony and evidence perpetuated under this @ule shall be admissible

against expected adverse parties mot served with motice only in accord-
ance with the applicable rules 6f evidence. If any expected adverse
party is a minor or incompetent, the provisions of Rule 27 apply.

A.(3) Order and examination. If the court is satisfied that the

perpetuation of the testimony or other discovery to perpetuate evidence



may prevent a failure or delay of justice, it shall make an order
designating or describing the persons whose depositions may be taken and
specifying the subject matter of the examination and:whether the deposi-
tions::?pall be taken upon oral examination or written questions; or
shall make an order designating or describing the persons from whom
~discovery nﬁy be sought under Rule 43 specifying the objects of such
. discovery; or shall make an order for a physical or mental examination
as provided in Rule 44. Discovery may then be had in accordance with
these rules. For the purpose of applying these rules to discovery be-
fore action, each reference therein to the court in which the action is
pending shall be deemed to refer to the court in which the petition for
such discovery was filed.

B. Pending appeal. If an appeal has been taken from a judgment

of a court to which these rules apply or before the taking of an appeal
if the time therefor has mot expired, the court in which ﬁxe Judgment
was rendered may allow the taking of the depositions of witnesses to
perpetuate their testimony or mz;y allow discovery wnder Rule 43 or Rule
44 for use in the event of further proceedings in such court. In such
case the party who desires to perpetuate the testimony or obtain the
discovery may mske a motion in the court therefor upon the same notice
and service thereof as if the action was pending in the circuit court.
The mtion shall show (1) the names and addresses of the persons to be
examined or from whom other discovery is sought and the substance of the
testimony or other discovery which he expects to elicit from each; (2)
the reasons for perpetuating their testimony or seeking such other dis-

covery. If the court finds that the perpetuation of the testimony or
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other discévery is proper to avoid a failure or delay of justice, it may
make an order as provided in %a'géééa’;h (3) of section A, of this Rule
and therYeupon discovery may be had and used in the same manner and under
the sfﬁ-fz conditions as are prescribed in these rules for discovery in

actions pending in the circuit court.

C. Perpetuation by action. This rule does not limit the power of

a court to entertain an action to perpetuate testimony.

D. Filing of depositions. Depositions taken under this rule shall be

filed with the court in which the petition is filed or the motion is made.

BACKGROUND NOTE L{S.‘f go
OB sectlons suerssdeds 45,400, 45400, 45430, 4 40 Va5 460,

45 470,

COMENT

This rule govemns use of depositions, requests for production and
inspection and medical examinations before a case is filed and pending
appeal. It replaces the original Oregon deposition statute, ORS 45.410
to 45.470, which remained in ORS and applied to both depositions before
and after a case was filed. The federal deposition procedure was adopted
in Oregon and is generally used after a case was filed, but the original
statute was used before filing. There was no ORS section dealing with
depositions pending appeal.

The language used in this rule is a eenbination of the wversion of
Federal Rule 27 appearing in the Vermmont Rules of Civil Procedure, the
Uniform Perpetuation of Testimony Act, and a small portion of the existing
ORS sections. The rule is not a discovery provision; by its language and
requirenent that facts which the petitioner desires to perpetuate be speci-
fied and the reasons for perpetuation be given, it camnot be used to "fish"
for information but only to perpetuate evidence.

Subsectl A. (l) comes from the Uniform Perpetuation of Testimony
Act., It is gef ed upon Federal Rule 27 (a) but contains additional
language in paragraphfia) and (b) that permits a petitioner who had execu-
ted a written instrument, including a will, to anticipate an action after
assignment or death and to perpetuate evidence to show the circumstances
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of execution and mental capAcity. The requirement of attaching a copy of
an instrument in paragraph (b) is necessary to allow parties given notice
of a deposition a mﬁ_fnm gful opportunity for cross examination. The last [:u
clause of paragraph{(a), relating to a petitioner with an interest in real
2 - :

pmperty, comes from ORS 45.420(1). T

K ,1 Under subsection A. (2) the general scheme for service of summons in
Rule ¥ s followed for service of motice and petition. The rule follows
the federal rule in providing that, if actual notice cannot be given to
prospective parties, the petitioner may proceed with an attorney appointed
by the court to protect the interests of persons not served. Since the
- Council does not promulgate rules of evidence, perpetuation without notice
under this rule inwvolves no guarantee that evidence so perpetuated will be
admissible in evidence. The next to the last sentence of this subsectlon
was added to make this clear.

RULE 38
PERSONS BEFORE WHOM DEPOSITIONS MAY BE TAKEN

A, Within Oregon. Within this state, depositions shall be pre-

ceded by an oath or affirmmation administered to the deponent by an offi-
cer authorized to administer oaths by the laws of this state or by a
person specially appointed by the court in which the action is pending.
A person so appointed has the power to administer ocaths for the purpose
of the deposition.

B. Outside the state. Within another state, or within a terri-

tory or insular possession subject to the dominion of the United States,
or in a foreign country, depositions may be taken (1) on notice before a
persoh authorized to administer oaths in the place in which the examina-
tion is held, either by the law thereof or by the law of the United
States, or (2) before a pérson appointed or commissioned by the court,

and such a person shall have the power by virtue of his appointment or
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witnesses was very high because such information is crucial to ef-
fective cross-examination. The rule provides that information

will be furmished upon request in the form of a statement by the
party and a report prepared by the expert. K Paragraph (b) gives the
court authority to order further discovery in cases where the state-
ment and report do not provide the needed information and it is
shown that such information cannot be obtained without further dis-
covery. Any potential for wmnfairmess to the party expecting to

call an expert as a witness or to the expert is offset by the manda-
tory requirement that the discovering party pay the expert's fees
for, and the costs of, discovery. Failure to comply with the rule
will either result in an automatic right to depose the expert,
without cost, or exclusion of the expert's testimony. The request
may be made at any time, but the information mist be furnished not
less than 30 days prior to trial; if a request for discovery has
been made and a party has not decided upon an expert witness or dis-
covers new expert witnesses less than 30 days prior to txrial, state-
ments and reports for such late experts must be furnished under
paragraph (£f). The Council anticipates that ethical obligations
would prevent attommeys from evading discovery by habitually put-
ting off decision as to which experts to call wntil just prior to
trial.

Section 36 C. is based upon Federal Rule 26 (c) and two
dplicative ORS sections, 41.618 and 41.631. The rule allows a non-
witness to move for a protective order which was not possible
under the ORS sections. Subsection C.(9) does rot appear in the
federal rule.

RULE 37

PERPETUATIQN OF TESTIMONY CR EVIDENCE
BEFORE ACTION CR PENDING APPEAL,

A. Before action.

A.(1) Petition. A person who desires to perpetuate testi-
mny or to cbtain discovery to perpetuate evidence under Rule 43
ar Rule 44 regarding any matter that may be cognizable in any
court of this state may file a petition in the circuit court in

the county of such person's residence or the residence of any

expected adverse party. Tw, or petitioner's agent,
shall verify that petitioner believes that the facts stated in the
petition are true. The petition shall be entitled in the name of

the petitioner and shall show: (a) that the petitioner, or the
-89-



petitioner's personal répresentatives, heirs, beneficiaries, succes-
sors Or assigns are likely to be a party to en action or proceeding
cognizable in a court of this state and are presently unable to
bring such an action or defend it, or that the petitioner has an
interest in real property or some easement or franchise therein,
about which a controversy may arise, which would be the subject of
such action or proceeding; (b) the subject matter of the expected
action or proceeding and petitioner's interest therein and a copy,
attached to the petition, of any written instrument the validity
or construction of which may be called into question or which is
conhected'with the subject matter of the expected action or proceed-
ing; (c) the facts which i:‘etitioner desires to establish by the
proposed testimony or other discovery and petitioner's reasons for
desiring to perpetuate; (d) the names or a description of the persons
petitioner expects will be adverse parties and their addresses so
far as g:%kzuan; and, (e) the names and addresses of the par-
ties to be examined or ftoﬁlmhonldiscovery is sought and the
stbstance of the testimony or other discovery which petitioner
expects to elicit and cbtain from each. The petition shall
ask for an order authorizing the petitioner to take the deposi-
tions of the persons to be examined named in the petition, for
the purpose of perpetuating their testimony, or to seek discovery
wder Rule 43 or Rule 4 from the persons mamed in the petition.
A.(2) Notice and service. The petitioner shall there-

after serve a rotice upon each person named in the petition as
an expected adverse party, together with a copy of the petition,
-90-



stating that the petitioner will apply to the court at a time

and place named therein, for the order described in the petition.
The motice shall be served either within or without the state

in the mammer provided for service of summons in Rule 7 F., but
if such service cammot with due diligence be made upon any expec-
ted adverse party named in the petition, the court may make such
order as is just for service by publication or otherwise, and
shall appoint, for persons not serwved with summons in the marmer
provided in Rule 7 F., an attorney who shall represent them and
whose services shall be paid for by petitioner in an amount

fixed by the court, and, in case they are not otherwise repre-
sented, shall cross examine the deponent, Testimony and evidence
perpetuated wnder this rule shall be admissible against expected
adverse parties mot served with notice only in accordance with
the applicable rules of evidence. If any expected adverse party
is a minor or inéonpetent, the provisions of Rule 27 apply.

A.(3) Order and examination., If the court is satisfied

that the perpetuation of the testimony or other discovery to
perpetuate evidence may prevent a failure or delay of justice,

it shall mgke an order designating or describing the persons

whose depositions may be taken and specifying the subject matter
of the examination and whether the depositions shall be taken upon
oral examination or written questions; or shall meke an order
designating or describing the persons from whom discovery may be
sought wnder Rule 43 specifying the objects of such discovery; or
shall meke an order for a physical or mental examination as provi-
ded in Rule 4. -Discovery may then be had in accordance with these
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rules, For the purpose of applying these rules to discovery
before action, each reference therein to the court in which
the action is pending shall be deemed to refer to the court in
which the petition for such discovery was filed.

B. Pending appeal. If an appeal has been taken from a

judgment of a court to which these rules apply or before the
taking of an appeal if the time therefor has not expired, the
court in which the judgment was rendered may allow the taking

of the depositions of Qitnesses to perpetuate their testimony

or may allow discovery under Rule 43 or Rule 44 for use in the
event of further proceedings in such court. In such case the
party who desires to perpetuate the testimony or obtain the
discovery may meke a motion in the court therefor upon the same
notice and service thereof as if the action was pending in the
circuit court. The motion shall show (1) the names and addresses
of the persons to be examined or from whom other discovery is
sought and the substance of the testimony or other discovery
which he expects to elicit from each; (2) thé reasons for perpetu-
ating their testimony or seeking such other discovery. If the
court finds that the perpetuation of the testimony or other
discovery is proper to awid a failure or delay of justice, it
may make an order as provided in subsection (3) of section A. of
this Rule and thereupon discovery may be had and used in the

sSame .narrner and wnder the same canditions as are prescribed in
these rules for discovery in actions pending in the circuit court.

C. Perpetuation by action. This rule does not limit

-92-

N
N7



the power of a ocourt to entertain an action to perpetuate testi-
mony. -

D. Filing of depositions. Depositions taken under this

rule shal“gb/%jed with the court in which the petition is filed
or the motion is made.

BACKGROUND NOTE

ORS sections superseded: 45.410, 45.420, 45,430, 45.440,
45,450, 45,460, 45.470.

COMMENT

This rule govemns use of depositions, requests for
production and inspection and medical examinations before a case
is filed and pending appeal. It replaces the original Oregon
deposition statute, ORS 45.410 to 45.470, which remained in ORS
and applied to both depositions before and after a case was filed.
The federal deposition procedure was adopted in Oregon and is
generally uwsed after a case was filed, but the original statute
was used before filing. There was mo (RS section dealing with

depositions pending appeal.

The language used in this rule is a combination of the
version of Federal Rule 27 appearing in the Vermont Rules of Civil
Procedure, the Uniform Perpetuation of Testimony Act, and a small
portion of the existing ORS sections. The rule is not a discovery
provision; by its language and req\nremant that facts which the
petitioner desires to perpetuate @ specified and the reasons for
perpetuation be given, it cannot be used to "'fish'" for information
but anly to perpetuate evidence.

Subsection A.(l) comes from the Uniform Perpetuation of
Testimony Act. It is generally based upon Federal Rule 27 (a) but
contains additional language in paragraphs (a) and (b) that permits
a petitioner who had executed a written instrument, including a
will, to anticipate an action after assignment or death and to
perpetuate evidence to show the circumstances of execution and
mental capacity. The requirement of attaching a copy of an instru-
ment in paragraph (1)(b) is necessary to allow parties given notice
of a deposition a meaningful opportunity for cross examination. The
last clause of paragraph (1)(a), relating to a petitioner with an
interest in real property, comes from ORS 45.420(1).

Under subsection A.(2), the general scheme for service of
sumons in Rule 7 is followed for service of notice and petition.
The rule follows the federal rule in providing that, if actual
notice cammot be given to prospective parties, the petitioner may
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proceed with an attomey appointed by the court to protect the
interests of persons mot served. Since the Council does not promul-
gate rules of evidence, perpetuation without notice under this rule
inwlves no guarantee that evidence so perpetuated will be admis-
sible in evidence. The next to the last sentence of this subsection
was added to mske this clear.

RULE 38

PERSONS WHO MAY ADMINISTER QATHS
‘FOR DEPOSITIONS; FOREIGN DEPOSITIONS

A, Within Oregon. Within this state, depositions shall

be preceded by an ocath or affirmation administered to the deponent
tbg an officer authorized to administer oaths by the laws of this
state or by a person specially appointed by the court in which the
action is pending,yA person so appointed has the power to administer
oaths for the purpose of the deposition.
B. Outside the state. Within another state, or within a

territory or insular possession subject to the dominion of the
United States, or in a foreign country, depositions may be taken
(@) on notice before a person authorized to administer oaths in
the place in which the examination is held, either by the law
thereof or by the law of the United States_\, or (2) before a
person appointed or commissioned by the oc;urt, and such a person
shall have the power by virtue of such person's appointment or
commssion to administer any necessary ocath and take testimony,
or (3) pursuant to a letter rogatory. A commission or letter
rogatory shall be issued on application ar_1d notice and on terms
that are just and appropriate. Iﬁ is mot requisite to the issua-
nce of a commission or a letter rogatory that the taking of the
deposition in any other memmer is impracticable or inconvenient; énd

-9~

\
N



RULE 37
DEPOSTTIONS BEFORE ACTION CR PENDING APPEAL

A. Before action.

A. (1) Petition. A person who desires to perpetuate testimony or
to obtain discovery to perpetuate evidence under Rule 43 or Rule 44 re-
garding any matter that may be cognizable in any court of this state may
file a petition in the circuit court in the county of such person's
residence or the residence of any expected adverse party. The petitioner,
or petitioner's agent, shall verify that petitioner believes that the
facts stated in the petition are true. The petition shall be entitled
in the name of the petitioner and shall show: (a) that the petitioner,
or his personal representatives, heirs, beneficiaries, successors or
assigns are likely to be a party to an action or proceeding cognizable
in a court of this state and are presently unable to bring such an action
or defend it, or that the petitioner has an interest in real property or
some easement or franchise therein, about which a controversy may arise,
which would be the subject of such action or proceeding; (b) the subject
matter of the expected action or proceeding and petitioner's interest
therein and a copy, attached to the petition, of any written instrument
the validity or construction of which may be called into question or
which is comected with the subject matter of the expected action or
proceeding; (c) the facts which petitioner desires to establish by the
proposed testimony or other discovery and petitioner's reasons for desir-
ing to perpetuate; (d) the names or a description of the persons peti-

tioner expects will be adverse parties and their addresses so far as is
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known; and, (e) the names and addresses o_f. the parties to be examined or
from whom discovery is sought and the substance of the testimony or
other discovery which petitioner expects to elicit and obtain from each,
and shall ask for an order authorizing the petitioner to take the deposi-
tion of the person to be examined named in the petition, for the purpose
of perpetuating their testimpny or to seek discovery under Rule 43 or
Rule 44 the persons named in the petition.

A.(2) Notice and service. The petitioner shall thereafter serve

a motice upon each person named in the petition as an expected adverse
party, together with a copy of the petition, stating that the petitioner
will apply to the court at a time and place named therein, for the order
described in the petition. The notice shall be served either within or
without the state in the mammer provided for service of surmnns in Rule
7 F., but if such service camnot with due diligence be made upon any
expected adverse party named in the petition, the court may make such
order as is just for service by publication or otherwise, and shall
appoint, for persons not served with summons in the mammer provided in
Rule 7 F., an attomey who shall represent them and whose services

shall be paid for by petitioner in an amount fixed by the court, and, in
case they are not otherwise represented, shall cross examine the deponent.
Testimony and evidence perpetuated under this rule shall be admissible
against expected adverse parties mot served with notice only in accord-
ance with the applicable rules of evidence. If any expected adwverse
party is a minor or incompetent, the provisions of Rule 27 apply.

A.(3) Order and examination. If the court is satisfied that the

perpetuation of the testimony or other discovery to perpetuate evidence
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may prevent a failure or delay of justice, it shall meke an order
designating or describing the persons whose depositions may be taken and
specifying the subject matter of the examination and whether the deposi-
tions shall be taken upon oral examination or written questions; or
shall make an order designating or describing the persons from vhom
discovery may be sought under Rule 43 specifying the objects of such
discovery; or shall meke an order for a physical or mental examination
as provided in Rule 44. Discovery may then be had in accordance with
these rules. For the purpose of applying these rules to discovery be-
fore action, each reference therein to the court in vwhich the action is
pending shall be deemed to refer to the cowrt in which the petition for
such discovery was filed.

B. Pending appeal. If an appeal has been taken from a judgment

of a court to which these rules apply or before the taking of an appeal
if the time therefor has mot expired, the court in which the judgment
was rendered may allow the taking of the depositions of witnesses to
perpetuate their testimony or may allow discovery wunder Rule 43 or Rule
44 for use in the event of further proceedings in such court. In such
case the party who desires to perpetuate the testimony or obtain the
discovery may make a motion in the court therefor upon the same notice
and service thereof as if the action was pending in the circuit court.
The motion shall show (1) the names and addresses of the persons to be
examined or from whom other discovery is sought and the substance of the
testimony or other discovery which he expects to elicit from each; (2)
the reasons for perpetuating their testimony or seeking .such other dis-

covery. If the court finds that the perpetuation of the testinony or
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other discovery is proper to avoid a failure or delay of justice, it may
make an order as provided in subsection (3) of section A, of this Rule
and thereupon discovery may be had and used in the same mamner and under
the same conditions as are prescribed in these rules for discovery in
actions pending in the circuit court.

C. Perpetuation by action. This rule does not limit the power of

a court to entertain an action to perpetuate testimony.

D. Filing of depositions. Depositions taken under this rule shall be

filed with the court in which the petition is filed or the motion is made.

'BACKGROUND NOTE

ORS sections superseded: 45.410, 45.420, 45.430, 45.440, 45.450,
45,460, 45.470.

COMYENT

This rule governs use of depositions, requests for production and
inspection and medical examinations before a case is filed and pending
appeal. It replaces the original Oregon deposition statute, ORS 45.410
to 45.470, vhich remained in ORS and applied to both depositions before
and after a case was filed. The federal deposition procedure was adopted
in Oregon and is generally used after a case was filed, but the original
statute was used before filing., There was no ORS section dealing with
depositions pending appeal.

The language used in this rule is a conmbination of the wersion of
Federal Rule 27 appearing in the Vermont Rules of Civil Procedure, the
Uniform Perpetuation of Testimony Act, and a small portion of the existing
ORS sections. The rule is not a discovery provision; by its language and
requirement that facts which the petitioner desires to perpetuate be speci-
fied and the reasons for perpetuation be given, it cammot be used to ''fish"
for information but only to perpetuate evidence.

Subsection A.(l) comes from the Uniform Perpetuation of Testimony
Act. It isgenerally based upon Federal Rule 27 (a) but contains additional
language in paragraphs 1(a) and (b) that permits a petitioner who had execu-
ted a written instrument, including a will, to anticipate an action after
assignment or death and to perpetuate evidence to show the circumstances
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of execution and mental capacity, The requirement of attaching a copy of

an instrument in paragraph (1)(b) is necessary to allow parties given notice
of a deposition a meaningful opportunity for cross examination. The last
clause of paragraph (1) (a), relating to a petitioner with an interest in real
property, comes from ORS 45,420 Q.

Under subsection A.(2), the general scheme for service of summons in

Rule 7 is followed for service of motice and petition. The rule follows

the federal rule in providing that, if actual notice cammot be given to
prospective parties, the petitioner may proceed with an attorney appointed
by the court to protect the interests of persons not served. Since the
Council does not promulgate rules of evidence, perpetuation without notice
under this rule inwolves no guarantee that evidence so perpetuated will be
admissible in evidence. The next to the last sentence of this subsection
was added to make this clear.

RULE 38
PERSONS BEFORE WHOM DEPOSITIONS MAY BE TAKEN

A. Within Oregon. Within this state, depositions shall be pre-

ceded by an oath or affirmation administered to the deponent by an offi-
cer authorized to administer oaths by the laws of this state or by a
person specially appointed by the court in which the action is pending.
A person so appointed has the power to administer oaths for the purpose
of the deposition.

B. Outside the state. Within another state, or within a terri-

tory or insular possession subject to the dominion of the United States,
or in a foreign country, depositions may be taken (1) on motice before a
person authorized to administer oaths in the place in which the examina-
tion is held, either by the law thereof or by the law of the United
States, or (2) before a person appointed orv commi ssioned by the court,

and such a person shall have the power by virtue of his appointment or
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witnesses was very high because such information is crucial to ef-
fective cross-examination. The rule provides that information

will be fumished won request in the form of a statement by the
party and a report prepared by the expert. Paragraph (b) gives the
court authority to order further discovery in cases where the state-
ment and report do not provide the needed information and it is
shown that such information camnot be obtained without further dis-
‘covery. Any potential for wmfairness to the party expecting to

call an expert as a witmess or fo the expert is offset by the menda-
' tory requirement that the discovering party pay the expert's fees
for, and the costs of, discovery. Failure to comply with the rule
will either result in an automatic nght to depose the expert,
without cost, or exclusion of the expert's testimony. The request
may be made at any time, but the information must be furnished not
less than 30 days prior to trial; if a request for discovery has
been made and a party has mot decided upon an expert witness or dis-
covers new expert witnesses less than 30 days prior to trial, state-
ments and reports for such late experts must be furnished under
paragraph (£). The Council anticipates that ethical obligations
would prevent attomeys from evading discovery by habitually put-
ting off decision as to which experts to call wntil just prior to

: Section 36 C. is based uwpon Federal Rule 26 (c) and two
duplicative ORS sections, 41.618 and 41.631. The rule allows a non-
party witness to move for a protective order which was not possible
uder the ORS sections. Subsection C.(9) does mot appear in the
federal rule. : _

RULE 37

PERPETUATIQN OF TESTIMONY CR EVIDENCE
EEFORE ACTION R PENDING APPEAL

A, Before action.

A,.(1) Petition. A person who desires to perpetuate testi-
mwny or to cbtain discovery to perpetuate evidence wnder Rule 43
or Rule 44 regarding any matter that may be cognizable in any
court of this state may file a petition in the circuit court in
the comnty of such person's residence or the residence of any
expected adverse party. The petitioner, or -pet-:itioner's agent,
shall verify that petitioner believes that the facts stated in the
petition are true. The petition shall be entitled in the name of

~ the petitioner and shall show: (a) that the petitioner, or the
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petitioner's personal representatives, heirs, beneficiaries, succes-
sors or assigns are 11kely to be a party to an action or proceeding
cognizable in a court of this state and are presently unable to
bring such an action or defend it, or that the petitioner has an
interest in real propérty or some easement or franchise therein,
about which a controversy may arise, which would be the subject of
such action or proceeding; (b) the subject matter of the expected
action or proceeding and petitioner's interest therein and a copy,
attached to the petition, of any written instrument the validity
or construction of vhich may be called into queétion or which is
camected with the subject matter of the expected action or proceed-
ing; (c) the facté vhich bétitioner desires to establish by the
proposed testimony or oﬂmar_diécovery and petiﬁioner's reasons for
desiring to perpetuate; (d) the names or a description of the persons
petitioner expects will be adverse parties and their addresses so
far as is known§ and, (e) the names and addresses of the par-
ties to be examined or from whom discovery is sought and the
substance of the testimony or other discovery which petitiomer
expects to elicit and obtain from each. The petition shall
ask for an order authorizing the-petitiéner to take the deposi-
tions of the persons to be examined named in the petition, for
the purpose of perpetuatlng their testimony, or to seek discovery
wmder Rule 43 or Rule 4 from the perscns named in the petition.
lA‘(Z) Notice and service. The petltlcner shall there-

after serve a rotice won each person named in the petltlon as

an expected adverse party, together with a copy of the petition,
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stating that the petitioner will apply to the cowrt at a time
and place named therein, for the order described in the petition.
The notice shall be served either within or without the state

in the marmer provided for service of summons in Rule 7 F., but
if such service canmot with due diligence be made upon any expec-
ted adverse party named in the petition, the court may mske such
order as is just for service by publication or otherwise, and
shall appoint, for persons not served with summons in the mammer
provided in Rule 7 F., an attomey vwho shall represent them and
whose services shall be paid for by petitioner in an amount

fixed by the court, and, in case they are not otherwise repre-
sented, shall cross examine the deponent. Testimony and evidence
perpetuated wnder this rule shall be admissible against expected
adverse partieé ot served with notice only in accordance with
the applicable rules of evidence. If any expected adverse party
is a minor or incompetent, the provisions of Rule 27 apply.“

A.(3) Order and examination. If the court is satisfied

that the perpetuation of the testimomy or other discovery to
perpetuate evidence may pfevmt a failure or delay of justice,

it shall meke an order designating or describing the persons

whose depositions may be taken and specifying the subJ ect matter
of the examination and whether the depositions shall be taken upon
oral examination or written questions; or shall make an order
designating or describing the persons from whom discovery may be
sbught wmder Rule 43 specifying the dbjects of such discovery; or
shall meke an order for a physical or mental examination as provi-

ded in Rule 44. Discovery may then be had in accordance with these
-91-



rules, For the purpose of applying these rules to discovery
before action, each reference therein to the court in which
the action is pending shall be deemed to refer to the court in
which the petition for such discovery was filed.

B. Pending appeal. If an appeal has been taken from a
judgment of a court to which these rules apply or before the
taking of an appeal if the time therefor has not expired, the

court in which the judgment was rendered may allow the taking
of the depositions of witnesses to perpetuate their testimony
or may allow discovery under Rule 43 or Rule 44 for use in the
event of further proceedings in such court. In such case the
party who desires to perpetuate the testimony or obtain the
discovery may meke a motim in the court therefor upon the same
notice and service thereof as if the action was pending in the
circuit cowrt. The motion shall show (1) the names and addresses
of the persons to be examined or from whom other discovery is
sought and the substance of the testimony or other discovery
which he expects to elicit from each; (2) the reasons for perpetu-
ating their testimony or seeking such other discovery. If the
court finds that the perpetuation of the testimony or other
d:x.scovery is proper to awid a failure or delay of justice, it
may make an order as provided in subsection (3) of section A. of
this Rule and thereupon discovery may be had and used in the
sare marmexr and under the same cnditions as are prescn‘.ped in
these rules for discovery in actions pending in the circuit court.

C. Perpetuation by action. This rule does not limit
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the power of a court to entertain an action to perpetuate testi-

oy .
D. Filing of depositions. Depositions taken under this

rule shall filed with the court in which the petition is filed
or the motion is made.
BACKGROUND NOTE

ORS sections superseded: 45.410, 45.420, 45.430, 45.440,
45.450, 45,460, 45.470.

COMMENT

———

This rule governs use of depositions, requests for
production and inspection and medical examinations before a case
is filed and pending appeal. It replaces the original Oregon
deposition statute, ORS 45.410 to 45.470, which remained in ORS
and applied to both depositions before and after a case was filed.
The federal deposition procedure was adopted in Oregon and is
generally used after a case was filed, but the original statute
was uwsed before filing. There was no (RS section dealing with

' depositions pending appeal.

The language used in this rule is a combination of the
version of Federal Rule 27 gppearing in the Vermont Rules of Civil
Procedure, the Uniform Perpetuation of Testimony Act, and a small
por!:i.on of the existing ORS sections. The rule is not a discovery
provision; by its language and requirement that facts which the
petitioner desires to perpetuate by specified and the reasons for

perpetuation be given, it camnot be used to "fJ.sh" for information

but anly to perpetuate evidence.

Subsection A.(1) comes from the Uniform Perpetuation of
Testimony Act. It is generally based upon Federal Rule 27 (a) but
contains additional language in paragraphs (a) and (b) that permits
a petitioner who had executed a written instrument, including a
will, to anticipate an action after assignment or death and to
perpetuate evidence to show the circumstances of execution and
mental capacity. The requirement of attaching a copy of an instru-
ment in paragraph €8] (b) is necessary to allow parties given notice
of a sition a meaningful opportunity for cross examination. The
last clause of paragraph (1)(a), relating to a petitioner with an
interest in real property, comes from ORS 45.420(1).

Under subsection A.(2), the general scheme for service of
sumons in Rule 7 is followed for service of notice and petitionm.
The rule follows the federal rule in providing that, if actual
motice cammot be given to prospective parties, the petitioner may
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proceed with an attomey appointed by the court to protect the
interests of persons mot served. Since the Council does not promul-
gate rules of evidence, perpetuation without motice wnder this rule
involves no guarantee that evidence so perpetuated will be admis-
sible in evidence. The next to the last sentence of this subsection
was added to make this clear.

RUILE 38

PERSONS WHO MAY ADMINISTER QATHS
FOR DEPOSTTIONS; FOREIGN DEPOSITIONS

'A. Within Oregon. Within this state, depositions shall

be preceded by an cath or affirmation administered to the deponent

by an officer authorized to administer oaths by the laws of this
state or by a person épec_:ially appointed by the court in which the
action is pending. A person so appointed has the power to administer
caths for the purpose of the deposition.

B. Outside the state. Within another state, or within a
territory or insular possession subject to the dominion of the
Uhited States, or in a foreign country, depositions may be taken
() on notice before a'person authorized to administer ocaths in
the place in which the examination is held, either by the law
thereof or by the law of the United States, or (2) before a
person appointed or commissioned by the court, and such a person
shall have the power by virtue of such person's appointment or
commission to administer any necessary cath and take testimony,
or (3) pursuant to a letter rogatory. A commission or letter
rogatory shall be issued o application and rotice and on terms
that are just and appropriate. It is mot requisite to the issua-
nce of a commission or a letter fogatory that the taking of the
deposition in any other marmer. is impracticable or iziconvenient; and
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RILE 37
PERPETUATION OF TESTIMINY (R EVITENCE
BEFORE ACTION (R PENDING APPEAL

A. Before action.

A. (1) Petition. A person who desires to perperuate testi-
mny or to cbtain discovery to perpetuate evidence mder Rule 43
o Rule 4 regarding any matter that may be cognizable in any
court of this state mey file a2 petition in the circuit cowrt in
the county of such person's residence or the residence of amy
expected adverse party. The-pethbiilgain - eu—neti-eicromigeaiiRvt ,
| eSmeenemnery, The petition shall be entitled in the name of
the petitioner ad shall show: (a) that the petitioner, or the

pedtz‘.cner's personal representatives, heirs, beneficiaries, succes-
sors or assigns axre likely to be a party to an action semereecesing
‘ cognizable in a couxrt of this state and are presently wnable to
bring such an action or defend it, or that the petiticner has an
interest in real PIOpeTrsy or some easement or franchise thersin,
sbout which a controversy my arise, wiich would be the subject of
such action ceeproesedimg: (b) the subject matter of the expectad
action es-ewsecedims and petitioner's interest therein and a copy,
attached to the petition, of any written instrument the validity

or construction of which may be called into question or which is
meéted with the subject matter of the e:q:ec;:ed action Ge-srocesd-

ing; (c) the facts which petitioner desires to establish by the
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Proposed testimony or other dscovery and petiticner's rezsons for
_desiring'ua perpetuste; (d) the names or a description of the persons
petitioner expects will be adverse parties and their addresses so

far as/is known; and, (e) the nzmes and addresses of the par-

Hes to be examined or from whom discovery is sousht ad the

sbstance of the testimony or other discovery which petiticrer

expects to elicit and cbtain from each. The-petision—shell
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fhe petition shall name persons to be examined and ask for an order
authorizing the petitioner to take their depositions for the purpose
of perpetuating their testimony, or shall name persons in the peti-
tion from whom discovery is sought and shall ask for an order
allowing discovery under Rule 43 or Rule 44 from such persons for

the purpose of preserving evidence.

A.(2) _Notice and service. The petiticmer shall there-

.afrer serve a rotice won each person named in the petition as

an expectad adverse party, together with a copy of the petitiqn,
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stating that the petitioner will zpply to the cowrt at a time

ad place named therein, for the order described in the petitiom.
The notice shall be served either within or without the state

in the mermer provided for service of sumpms in Rule 7 F., but
if such service camot with due diligence be made mon ay expec-
tad adverse party named in the petition, the court may meke such
order as is just for service by publication or otherwise, and
shall appoint, for persons mot served with summons in the marmer
provided in Rule 7 F., an attoﬁ'zey vwho shall represent them and
whose services shall be paid for by petitioner in an amount
fixed by the court, and, in case they are ot otherwise repre-
sented, shall cross examine the deponent. Testimomy and evidence
perpetuatad wnder this rule shzll be admissible agzinst expected |
adverse parties rot served with motice aly in accordance with |
the applicable rules of evidence. If ary expected adverse party
is a minor or incompetent, the provisions of Rule 27 apply.

A.(3) Order and examination. If the cowrt is satisfied

that the perpetuation of the testimony or other discovery to
perpetuate evidence may prevent' a failure or -c'xelay'of justice,

it shall meke an order designating or describing the persons

whose depositions mmy be taken and specifying the subject matter
of the examination and whether the depositions shall be taken won
oral exsmination or written questions; or shall meke an order
designating or describing the persons from whom discovery mey be
sought wnder Rule 43 specifying the objects of such discovery; or
shall mske an order for a thysiczal or mta‘l‘exarm'.naticn as provi-

ded in Rule 44, Discovery mmy then be had in accordance with these
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rules, For the énr:;;ose of a;ﬁplying thasé rules to discovery
before action, each refersnce therein to the court in which
the actim is pending shall be deemed to refer to the coxt in
which the petlt:.cn for such discovery was filed.

B.. Pending appeal. If an appeal has been taken from a

judgment of a Court to which these rules apply or before the

taking of an appeal if the time therefor has not expired, the
court in which the judgment was rendered may allow the taking
of the depositions of wimesses to perpetuats their testim:ny
ormayalmdlscovewmde. Rule 43 orRu._erorusemf-‘ue
event of further proceedings in such court. In such case the

party who desires to perpetuats the testinony or cbtain the

discovery may meke a mtim in the court therefor won the same
notice and serw th:ra:;. as if the action was pending in the
circuit couwrt. The motion shall show (1) the names and addrasses
of the persons to be examined or from whom other discovery is
sought and the substance of the testimony or other discovery
whi ze expects to elicit f-om each; (2) the reasons for perpetu-
ating their testimny or seeking such other discovery, If the
cort finds that the perpetuarim of the testimmy or other
cn.sccvery is proper to awid a failiwe or delay of justice, it
mzy meke an order as provided in subsecticn (3) of section A. of
this Rule and thersupon discovery may be had and wsed in the

sar= mmer and wder the same conditions as are prescxribed in
these rules for discovery in acticns pending in the circuit cou.'r“c.

C. Perpetuation by action. This rule dees not limit
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the DOoWer of a court to entertzin an action t© perpetuate testi-

XLy

D. Filing of depositions. Depositions tszken wnder this
be.
rule shall/filed with the court in which the petition is filed

or the motion is made.

CQMENT

This rule governs use of depositions, requests for
production and inspection and medical examinations before a case
is filed and pending appeal. It replaces the original Oregon
deposition statute, ORS 45.410 to 45.470, which remzined in CRS
ad applied to both depositions before and after a case was filed.
The federal deposition procedure was adopted in Oregon and is
generally wsed after a case was filed, but the original statute
was uwsed before filing. There was o (RS section deal.mg with

depositions pending appeal.

The language wsed in this rule is a combination of the
version of Federal Rule 27 zppearing in the Vermont Rules of Civil
Procedure, the Uniform Perpetuation of Testimomy Act, and a sm=ll
portion of the existing ORS sections. The rule is not a discovery
provision; by its language and requirement that facts which the
petitioner desires to perpetuate be specified and the reasons for
perpetuation be given, it cammot be wsed to "ﬁ.sh" for information
but aaly to perpetuate evidence.

Subsectian A.(l) comes from the Un:u.orm Perpetuation of
Testimony Act. It is genmerally based uwon Federal Rule 27 (a) but
contains additional language in paragraphs (2) and (b) that permits
a petitioner who had executed a written instrmuent, including a
will, to anticipate an action after assignment or death and to
perpetuate evidence to show the ciroumstances of execution and
mental capacity. The requirement of attaching a copy of an instru-
ment in paragraph (1)(b) is mecessary to allow parties given motice
of a deposition a meaningful opportunity for cross examination. The
last clause of paragraph (1)(a), relating to a petitioner with an
interest in real property, comes rom (RS 45.420(1).

Under subsection A.(2), the general schere for service of
sumons in CRLJ7 is followed for service of notice and petition.
The rule follows the federzl rule in providing that, if actual
motice carmot be given to prospective parties, the pet:itioner o=y
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proceed with an attomey sppointed by the court to protect the
intsrests of persoms mot served. Since the Council does not promul-
gate rules of evidence, perpetuation without motice wnder this rule
imwolves no guarantee that evidence so perpetuated will be admis-
sible in evidence. The rext to the last sentence of this subsection
was added to mske this clear. ‘

RILE 38

PERSONS WHO MAY ADMINISTER CATHS
FOR [EPOSITICNS; FOREIGN [EPOSTTIONS

A. Within Orecon. Wirhin this state, depositions shall

be preceded by a1 cath or affirmation administered to the deponent

by an officer authorized to admimister caths by the laws of this
state or by a person specially appointed by the cowrt in which the
action is pend:mg A person so gppointed has the power to administer
caths for the purpose of the deposition.

B. Ou::side the state. Within znother state, or within a

territory or insular possessicn subject to the dominion of the
Thited States, or in a foreign cowmntry, depositicns may be taken
1) on rotice tefore a person authorized to administer caths in

the place in vhich the examination is held, either by the law

‘thereof or by the law of the Unitad States, or (2) before a

person gppointed or commissicned by the court, and such a person
shall have the power by virtue of such person's appointment or
ccomission to administer aiy recessary cath and tzke testimony,
or (3) pursusnt to a letter rogatory. A commission or lettsr
rogatory shall be issued an application and rmotice and an texms
that arz just and sppropriate. Itt Js ot raquisite to the issua-
nce of a cammssion or a letter rogatory that the taking of the

derosition in any other mamer is impracticable or inconvenient; and



RULE 37

PERPETUATION OF TESTIMONY OR EVIDENCE
BEFORE ACTION OR PENDING APPEAL

A. Before action.

A.(1) Petition. A person whp desires to perpetuate
testimony or to obtain discovery to perpetuate evidence under
Rule 43 or Rule 44 regarding any matter that may be cognizable
in any court of this state may file a petition in the circuit
court in the county of such person's residence or the residence
of any expected adverse party. The petition shall be entitled
in the name of the petitioner and shall show: (a) that the
petitioner, or the petitioner's personal representatives, heirs,
beneficiaries, successors, or assigns are likely to be a party
to an action cognizable in a court of this state and are pres-
ently unable to bring such an action or defend it, or that the
petitioner has an interest in real property or some easement or
franchise therein, about which a controversy may arise, which
would be the subject of such action; (b) the subject matter of
the expected action and petitioner's interest therein and a
copy, attached to the petition, of any written instrument the
validity or construction of which may be called into question or
which is connected with the subject matter of the expected
action; (c) the facts which petitioner desires to establish by
the proposed testimony or other discovery and petitioner's
reasons for desiring to perpetuate; (d) the names or a descrip-

tion of the persons petitioner expects will be adverse parties
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and their addresses so far as one is known; and, (e) the names
and addresses of the parties to be examined or from whom dis-
covery is sought and the substance of the testimony or other
discovery which petitioner expects to elicit and obtain from
each. The petition shall name persons to be examined and ask
for an order authorizing the petitioner to take their deposi-
tions for the purpose of perpetuating their testimony, or
shall name persons in the petition from whom discovery is
sought and shall ask for an order allowing discovery under
Rule 43 or Rule 44 from such persons for the purpose of pre-
serving evidence.

A.(2) Notice and service. The petitioner shall there-

after serve a notice upon each person named in the petition as
an expected adverse party, together with a copy of the petition,
stating that the petitioner will apply to the court at a time
and place named therein, for the order described in the peti-
tion. The notice shall be served either within.or without the
state in the manner provided for service of summons in Rule 7,
but if such serVice cannot with due diligence be made upon any
expected adverse party named in the petition, the éourt may
make such order as is just for service by publication or other-
wise, and shall appoint, for persons not served with summons in
the manner provided in Rule 7, an attorney who shall represent
them and whose services shall be paid for by petitioner in an

amount fixed by the court, and, in case they are not otherwise
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represented, 5ha11 cross examine the deponent. Testimony and
evidence perpetuated under this rule shall be admissible against
expected adverse parties not served with notice only in accord-
ance with the épp]icab]e rules of evidence. If any expected
adverse party is a minor or incompetent, the provisions of

Rule 27 apply.

A.(3) Order and examination. If the court is satisfied

that the perpetuation of the testimony or other discovery to
perpetuate evidence may prevent a failure or delay of justice,
it shall make an order designating or describing the persons
whose depositions may be taken and specifying the subject matter
of the examination and whether the depositions shall be taken
upon oral examination or written questions; or shall make an
order designating or describing the persons from whom discovery
may be sought under Rule 43 specifying the objects of such dis-
covery; or shall make an order for a physical or mental examina-
tion as provided in Rule 44. Discovery may then be had in
accordance with these rules. For the purpose of applying these
rules to discovery before action, each reference therein to the
court in which the action is pending shall be deemed to refer

to the court in which the petition for such discovery was filed.

B. Pending appeal. If an appeal has been taken from a

judgment of a court to which these rules apply or before the
taking of an appeal if the time therefor has not expired, the

court in which the judgment was rendered may allow the taking
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of the depositions of witnessés to perpetuate their testimony

or may allow discovery under Rule 43 or Rule 44 for use in the
event of further proceedings in such court. In such case the
party who desires to perpetuate the testimony or obtain the
discovery may make a motion in the court therefor upon the same
notice and service thereof as if the action was pending in the
circuit court. The motion shall show: (1) the names and addres-
ses of the persons to be.examined or from whom other discovery

is sought and the substance of the testimony or other discovery
which the party expects to elicit from each; and (2) the reasons
for perpetuating their testimony or seeking such other discovery.
If the court finds that the perpetuation of the testimony or
other discovery is proper to avoid a failure or delay of justice,
it may make an order as provided in subsection (3) of section

A. of this rule and thereupon discovery may be had and used in
the same manner and under the same conditions as are prescribed
in these rules for discovery in actions pénding in the circuit
court.

C. Perpetuation by action. This rule does not limit

the power of a court to entertain an action to perpetuate testi-
mony .

D. Filing of depositions. Depositions taken under this

rule shall be filed with the court in which the petition is

filed or the motion is made.
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COMMENT

This rule governs use of depositions, requests for
production and inspection, and medical examinations before a case
is filed and pending appeal. It replaces the original Oregon
deposition statute, ORS 45.410 through 45.470, which remained in
ORS and applied to both depositions before and after a case was
filed. The federal deposition procedure was adopted in Oregon
and is generally used after a case was filed, but the original
statute was used before filing. There was no ORS section deal-
ing with depositions pending appeal. :

The language used in this rule is a combination of the.
version of Federal Rule 27 appearing in the Vermont Rules of
Civil Procedure, the Uniform Perpetuation of Testimony Act, and
a small portion of the existing ORS sections. The rule is not a
discovery provision.. It cannot be used to "fish" for informa-
tion but only to perpetuate evidence.

Subsection A.(1) comes from the Uniform Perpetuation of
Testimony Act. It is generally based upon Federal Rule 27(a)
but contains additional language in paragraphs (a) and (b) that
permits a petitioner who has executed a written instrument,
including a will, to anticipate an action after assignment or
death and to perpetuate evidence to show the circumstances of
execution and mental capacity. The requirement of attaching a
copy of an instrument in paragraph (1)(b) is necessary to allow
parties given notice of a deposition a meaningful opportunity
for cross examination. The Tlast clause of paragraph (1)(a),
relating to a petitioner with an interest in real property,
comes from ORS 45.420(1).

Under subsection A.(2), the general scheme for service of
summons in ORCP 7 is followed for service of notice and peti-
tion. The rule follows the federal rule in providing that, if
actual notice cannot be given to prospective parties, the peti-
tioner may proceed with an attorney appointed by the court to
protect the interests of persons not served. Since the Council
does not promulgate rules of evidence, perpetuation without
notice under this rule involves no guarantee that evidence so
perpetuated will be admissible in evidence. The next to the
last sentence of this subsection was added to make this clear.
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